IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEM BAMEBOSE, | ndividually : ClVIL ACTI ON
and on Behalf of Al Ohers :
Simlarly Situated

V.

DELTA-T GROUP, INC., et al. NO. 09- 667

MEMORANDUM

McLaughlin, J. July 6, 2009
The plaintiff seeks to prosecute a nationw de
coll ective action under the Fair Labor Standards Act (“FLSA").
He argues, on behalf of hinself and others simlarly situated,
that the defendants willfully and maliciously classified himand
ot her heal thcare workers as independent contractors in order to
evade FLSA overtinme conpensation requirenents. He also plans to
bring a class action under the Enpl oyee Retirenent |ncomne
Security Act (“ERISA’) on the basis that the m sclassified
i ndi vi dual s have been deni ed certain enpl oyee benefits to which
t hey ot herwi se woul d have been entitled, but for the
m scl assi fication.
The defendants have noved to dismss the plaintiff’'s
ERI SA cl ai ns pursuant to Federal Rules 12(b)(6), 12(b)(7), and
19(a). They argue that the ERI SA clains should be dismssed in
their entirety for failure to conply with the statute of
[imtations. They also argue that the plaintiff’s breach of
fiduciary duty claimshould be dismssed for failure to state a

claim and that the plaintiff’s denial of benefits claimshould



be dism ssed for failure to join all necessary parties. The
Court agrees that the naned plaintiff’s ERI SA cl ai ns were not
brought within the applicable statute of Iimtations peri ods.

Those clains will therefore be di sm ssed.

Backgr ound*

Delta-T is a Pennsylvania corporation that recruits,
hires, places, schedul es, and supervises heal thcare workers who
provide tenporary services to client facilities. Al though the
wor kers are assigned to client facilities, they naintain a
conti nuous and ongoing relationship with Delta-T. Am Conpl.
19 7-8, 20.

On Novenber 30, 1999, the plaintiff entered into an
i ndependent contractor broker agreenment (“ICBA’) with Delta-T.
The I CBA states that the plaintiff is a “self-enployed
i ndependent contractor, . . . with Delta-T having no control,
direction, or influence whatsoever over” his actions in
performng duties for clients. The ICBA also states that because

the plaintiff “is engaged in [his] own i ndependently established

1 On a notion to dismss, courts can consider the
all egations of the conplaint, exhibits attached to the conpl aint,
matters of public record, and any undi sputedly authentic docunent
that a defendant attaches to a notion to dismss if the
plaintiff’s clains are based on the docunent. Lumyv. Bank of
Am , 361 F.3d 217, 222 n.3 (3d Gr. 2004); Pension Benefit Guar.
Corp. v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cr
1993). The Court will accept the allegations in the conplaint as
true and draw all reasonable inferences in favor of the
plaintiff. See Ashcroft v. Igbal, 129 S. C. 1937, 1949 (2009).
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business, . . . [he] is not eligible for, and shall not
participate in, any enpl oyee pension, health, or other fringe
benefit plans of Delta-T . . . .” Defs.” Mt. Ex. A

The plaintiff alleges that the defendants adm nister
and sponsor enployee retirenent and wel fare plans. These plans
of fer benefits that include health insurance, 401(k) matching
contributions, long-termdisability insurance, group termlife
I nsurance, vacation conpensation, and tuition reinbursenents.
According to the plaintiff, the defendants deny certain
heal t hcare workers access to these benefits by m sclassifying
t hem as i ndependent contractors. Am Conpl. Y 23-25.

In addition to being deni ed enpl oyee benefits, the
plaintiff alleges that being m sclassified as i ndependent
contractors further affects healthcare workers by preventing them
fromreceiving overtinme paynent. The plaintiff clains that he
and others simlarly situated regularly and customarily work in
excess of forty hours per week for the defendants and their
clients. These individuals, the plaintiff alleges, are
conpensated at a flat hourly rate, with no additional

conpensation for overtinme hours worked. 1d. 1 28-30.

I1. Discussion

The plaintiff argues that the defendants’
m scl assification of healthcare workers as i ndependent
contractors violates ERISA in two respects. First, he argues

that he and others simlarly situated have been inproperly denied
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enpl oyee and plan benefits. Second, he argues that the

def endants’ conduct anmounts to a breach of fiduciary duty. The
defendants nove to dismss the plaintiff’s ERISA clainms on three
grounds: (1) that the clains should be dismssed in their
entirety because they were brought outside the applicable statute
of limtations periods; (2) that the plaintiff’s breach of
fiduciary duty claimshould be dismssed for failure to state a
claim and (3) that the plaintiff’'s denial of benefits claim
shoul d be dism ssed for failure to join all necessary parties.
Because the clainms were not brought within the applicable
limtations periods, the Court will grant the defendants’

noti on. ?

2 At oral argunent, counsel for the plaintiff stated that
ot her potential plaintiffs’ clains would not fail under the sane
statute of limtations argunents, and that the plaintiff intends
to anend his conpl aint as necessary to add naned plaintiffs whose
ERI SA clainms would not fail to neet the statute of limtations.
For this reason, although the Court finds the defendants’ statute
of limtations argunents sufficient to dism ss the nanmed
plaintiff’s ERISA clains, it will also address the defendants’
ot her argunents regardi ng the ERI SA cl ai ns.
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A. Statute of Limtations

The defendants argue that the plaintiff’'s ERI SA clai ns
are untinely under the relevant statute of limtations periods.

The Court agrees.

1. Deni al of Benefits Caim

ERI SA does not contain a statute of |limtations period
for non-fiduciary clains. For such clains, the applicable
statute of limtations is that of the forum state clai m nost

anal ogous to the ERISA claimat hand. Mller v. Fortis Benefits

Ins. Co., 475 F.3d 516, 520 n.2 (3d Cir. 2007); Quck v. Unisys

Corp., 960 F.2d 1168, 1179 (3d Cr. 1992). A claimfor denial of
benefits under ERI SA 8§ 502(a)(1)(B) is nost anal ogous to a breach

of contract claimunder Pennsylvania law. See H Il v. Conn. Gen

Life Ins. Co., No. 07-1706, 2008 W. 4200161, at *2-3 (WD. Pa

Sept. 8, 2008); Keen v. Lockheed Martin Corp., 486 F. Supp. 2d

481, 486 (E.D. Pa. 2007); see also Syed v. Hercules, Inc., 214

F.3d 155, 159 (3d Cir. 2000) (“Although this Crcuit has not
deci ded which state statute of limtations is applicable to ERI SA
8§ 502(a)(1)(B), every other circuit to address the issue has
applied the statute of limtations for a state contract action.”
(footnote omtted)). The statute of limtations for Pennsylvania
contract actions is four years. 42 Pa. Cons. Stat. 8§ 5525(a).

At oral argunment, defense counsel stated that she had
found cases fromthe Third Crcuit suggesting that the correct

statute of imtations for the plaintiff’s denial of benefits
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claimmght be three years.® The Court assumes that counsel was
referring to those cases discussing the simlarities between

cl ai ns under ERI SA and cl ai ns under the Pennsyl vani a Wage Paynent
and Col l ection Law (“WPCL”), which provides a three-year statute
of limtations. See duck, 960 F.2d at 1181; Henglein v. Colt

| ndus. Qperating Corp., 260 F.3d 201, 208-09 (3d Gr. 2001).

These courts did not decide, however, that a WPCL claimis the
forum state clai mnost anal ogous to a 8 502(a)(1)(B) claimfor

benefits. See Syed, 214 F.3d at 159; MIller v. Aetna Healthcare,

No. 01-2443, 2001 W 160981, at *2 (E.D. Pa. Dec. 12, 2001).
The WPCL al |l ows an enpl oyee to coll ect wages that an

enpl oyer owes himcontractually. See generally 43 Pa. Cons.

Stat. 88 260.1-301. The WPCL does not create a right to
conpensation, but rather, nmerely provides enpl oyees a statutory
remedy to recover wages that are already due to themas a matter

of contract. De Asencio v. Tyson Foods, Inc., 342 F.3d 301, 309

(3d CGr. 2003); COberneder v. Link Conputer Corp., 696 A 2d 148,

150 (Pa. 1997).

The heart of the plaintiff’s claimin this case is not
t hat i ndependent contractors were or should have been entitled to
benefits based on the contract they signed, but rather, that
i ndi viduals who were nade to sign I CBAs instead shoul d have been
allowed to sign enploynent agreenents. The alleged wongdoing is

t he defendants’ categorical decision to msclassify workers as

3 Counsel did not provide case citations to the Court.
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i ndependent contractors so as to deny them benefits in the first
instance. This is not a claimfor benefits that were
contractual ly due, but rather, a claimbased on an inherent
defect in the contracts signed by the plaintiff and those
simlarly situated.

The Court concludes that the plaintiff’s denial of
benefits claimis nore anal ogous to a contract claimthan to a
clai munder the WPCL. * Accordingly, it will apply Pennsylvania’'s
four-year statute of limtations for contract actions. The
plaintiff filed suit on February 17, 2009. This claimis
therefore tinely if it accrued on or after February 17, 2005.

The accrual date for federal clains is governed by
federal law, irrespective of the source of the limtations
period. Wen there is no controlling federal statute, federal
| aw uses a “discovery rule” to determne the accrual date of a
federal claim Under this rule, the statute of limtations
begins to run when a plaintiff discovers or should have
di scovered the injury that forns the basis of the claim MIler,

475 F. 3d at 520 (citing Ronmero v. Allstate Corp., 404 F.3d 212,

221-22 (3d Gir. 2005)).

“In addition, district courts in this circuit applying
Pennsyl vania law to 8 502(a)(1)(B) denial of benefits clains have
uni formy concluded that the four-year statute of Iimtations for
contract actions applies, including courts addressing denial of
benefits clainms simlar to the present one. See, e.q., Keen, 486
F. Supp. 2d at 486; Thomas v. Sm thkline Beecham Corp., 297 F
Supp. 2d 773, 783 (E.D. Pa. 2003). The Court has not found any
cases utilizing the WPCL’s three-year limtations period for
8 502(a)(1)(B) clainms for benefits.
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In the denial of benefits context, the discovery rule
has devel oped into a nore specific “clear repudiation” rule,
whereby a non-fiduciary cause of action accrues when a claimfor
benefits has been denied. The rule does not require a form
denial of a claimfor benefits, as long as there has al ready been
a repudi ation of the benefits by the fiduciary which was “cl ear
and made known” to the beneficiary. 1d. at 521. |In other words,
some event other than a denial of a claimnmay trigger the statute
of limtations by clearly alerting the plaintiff that his
entitlement to benefits has been repudi at ed. See id. at 520-23
(concluding that a plaintiff who had been underpaid for fifteen
years before he discovered the error was sufficiently nade aware
that he was underpaid and that his right to a greater award had
been repudi ated when he received the first check for the | ower
anount); Keen, 486 F. Supp. 2d at 489 (dism ssing as untinely the
claimof a plaintiff who “understood fromthe start of his tenure
at defendants’ facilities that he would not be eligible to
participate in defendants’ benefit plans as a contingent
wor ker ™).

Here, the I CBA expressly stated that the plaintiff, as
an i ndependent contractor, was not entitled to participate in any
enpl oyee pension, health, or other fringe benefit plan. Even
Wi t hout having access to plan docunents defining eligibility
requirenents, the plaintiff now all eges “upon information and
belief” that “acknow edged enpl oyees” were receiving retirenent

and wel fare benefits. Am Conpl. Y 23. The plaintiff has not
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provi ded a reason why such an allegation could not have been nade
at an earlier time. He does not allege, for exanple, that the
scope of his enploynent has sonehow changed, such that he now
bel i eves he should be classified as an enpl oyee, whereas he did
not believe or could not reasonably have believed so at an
earlier time. Nor does he allege that he did not understand, at
the start, that he would not be eligible to participate in the
def endants’ benefit plans as an i ndependent contractor. The

| CBA, which was signed in 1999, was a clear repudi ation of
benefits. The plaintiff’s claimis untinely and will therefore

be di sm ssed.®

> The plaintiff argues that, w thout having seen plan
docunents, he cannot be said to have been nmade “aware” within the
meani ng of the clear repudiation rule. He would thus require
di scovery in the first instance to find out which, if any,
benefits shoul d have been nmade available to him As support, the
plaintiff cites a case fromthis district, Thomas v. Sm thkline
Beecham Corp., 297 F. Supp. 2d 773, 783 (E.D. Pa. 2003). In
Thomas, the plaintiffs were fired and then rehired as “regqgul ar
enpl oyees,” at which tinme they received plan docunents. The
plaintiffs had not previously been told that they were not
consi dered common-| aw enpl oyees and therefore were not eligible
to participate in the defendant’s enpl oyee benefits plan. The
conpany rejected the plaintiffs’ clains for benefits for the
earlier periods of enploynent and explained that the earlier
peri ods of enploynent would be treated as “l eased” enpl oynent.
The court concluded that the date of accrual for the plaintiffs’
deni al of benefits claimwas not the original date of hire, but
rather, the date of rehire, because that was when the plaintiffs
first discovered that they were not previously treated as
“regul ar enpl oyees” who were entitled to benefits under the plan
docunents. |d. at 787.

The Court does not read Thomas - or Mller - as
requiring a plaintiff to have read plan docunents before a cl ear
repudi ati on can occur. See Keen, 486 F. Supp. 2d at 488. The
plaintiffs in Thomas did not |learn that they were not going to be
treated as regul ar enpl oyees who were entitled to benefits until
they had read plan docunents. |In contrast, the plaintiff here
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2. Breach of Fiduciary Duty daim

Under 29 U.S.C. 8 1113, ERI SA breach of fiduciary duty
clainms nust be brought within the earlier of (1) six years after
(A) the date of the last action which constituted a part of the
breach or violation, or (B) in the case of an om ssion the | atest
date on which the fiduciary could have cured the breach or
violation, or (2) three years after the earliest date on which
the plaintiff had actual know edge of the breach or violation;
except that in the case of fraud or conceal nent, such action may
be commenced no |ater than six years after the date of discovery
of such breach or violation. As the Court of Appeals has
summari zed, “[t]his section thus creates a general six year
statute of limtations, shortened to three years in cases where
the plaintiff has actual know edge of the breach, and potentially
extended to six years fromthe date of discovery in cases

i nvolving fraud or concealnent.” Ranke v. Sanofi-Synthel abo

Inc., 436 F.3d 197, 201 (3d Cr. 2006) (quoting Kurz v. Phila.

Elec. Co., 96 F.3d 1544, 1551 (3d Gr. 1996)).°
The parties disagree about the proper limtations

period to apply and about the date that the cause of action

was specifically told at the outset of his relationship with the
def endant that he would not participate in any Delta-T enpl oyee
benefits plan because of his status as an independent contractor.
He al so al |l eges, upon information and belief, that other

“acknowl edged enpl oyees” were receiving benefits. As the Court
has expl ained, there is no reason that the plaintiff could not
have made such an allegation at an earlier tine.

® The plaintiff has not alleged fraud or conceal nent.
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accrued. The defendants argue that the three-year statute of
limtations applies because the plaintiff had “actual know edge”
of the breach - nanely, his know edge that he was classified as
an i ndependent contractor. The defendants further argue that
even given a six-year statute of limtations, the plaintiff’'s
claimis untinely because the “date of last action” which
constituted a part of the breach is the date that the plaintiff
signed the ICBA. In other words, the breaching conduct here is
the msclassification of the plaintiff as an independent
contractor. That classification occurred on the date that the
plaintiff signed the I CBA in Novenber 1999. ’

The first issue that the Court nust decide is whether
to apply a three-year or a six-year statute of limtations to the
plaintiff’s fiduciary claim This question turns on whether the
plaintiff can be charged with “actual know edge” of the breach or
violation. The United States Court of Appeals for the Third
Circuit interprets the actual know edge requirenent stringently.

Montrose, 243 F.3d at 787; see also duck, 960 F.2d at 1176

(“Section 1113 sets a high standard for barring clai ns agai nst

" The Court of Appeals for the Third Crcuit has declined to
adopt a “continuing violation” theory for ERI SA denial of
benefits clains, by which a new cause of action would accrue upon
each under paynent or denial of benefits owed. Mller, 475 F. 3d
at 522. Because the relevant action in this case is the
defendants’ alleged m sclassification of the plaintiff, the date
of last action would be the date on which that m sclassification
occurred, and not any later date on which the plaintiff my have
been deni ed benefits due to his status as an i ndependent
contractor.
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fiduciaries prior to the expiration of the section’s six-year
limtations period.”).

In the Third Grcuit, a plaintiff has actual know edge
of a breach or violation when she has actual know edge of all
material facts necessary to understand that sonme clai mexists.
Montrose, 243 F.3d at 787. The plaintiff nust al so be aware that
an actual claimexists under ERISA. |1d. This does not nean that
the three-year limtations period cannot begin to run until the
plaintiff nmeets with a | awer or otherw se devel ops a
conpr ehensi ve understandi ng of her rights under ERISA. See id.
(quoting Guck, 960 F.2d at 1177). It does nean, however, that
constructive know edge is not sufficient. See id. Nor is nmere
know edge of the transaction constituting the alleged violation.
G uck, 960 F.2d at 1178. Rather, the defendants nust nake a
showi ng that the plaintiff actually knew not only of the events
constituting the breach or violation “but also that those events
supported a claimof breach of fiduciary duty or violation under
ERI SA.” Montrose, 243 F.3d at 787. Because the defendants have
not made such a showing, the Court will apply ERI SA' s six-year
statute of limtations period to the plaintiff’s breach of
fiduciary duty claim

However, even applying a six-year limtations period,
the plaintiff’s claimis untinely. The correct standard to apply

here is six years fromthe “date of the |last action which
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"8 The defendants

constituted a part of the breach or violation.
argue that the date that the | CBA was signed is the rel evant | ast
action in this case. The Court agrees.

The plaintiff argues that although the date of hire can
be the date of last action in sone circunstances, it is not

necessarily so in all cases. He cites Martin v. Electric & Gas

Co., 271 F. App’'x 258, 260 (3d Cir. 2008), an unpublished case
fromthe United States Court of Appeals for the Third Grcuit, in
whi ch the defendants were alleged to have m sclassified the
plaintiffs as independent contractors. The defendants argued
that the six-year statute of limtations began running on the
date that the plaintiff was hired. [d. The Court of Appeals
concluded that the limtations period began running sone years

| ater when the definition of “participant” in the plan docunents
was anended to expressly exclude i ndependent contractors. 1d. at
261. That anmendnent qualified as the “last action.” Because the
Martin court considered plan anendnents, the plaintiff here
argues that the parties nust engage in discovery before the Court

can identify the date of last action for the breach.

8 As explained by the district court in Keen, under Third
Circuit law, an enployer defendant who fails to correct its
enpl oyee’ s m staken belief breaches its fiduciary duty through an
act, rather than an “ongoi ng om ssion.” The defendants’ alleged
breach is their categorical decision not to provide benefits to
any i ndependent contractors, a decision that was conmuni cated to
the plaintiff in the ICBA. The initial act of carving out
i ndependent contractors followed by a failure to informthe
plaintiff that he m sunderstood his entitlenents does not
transformthe initial act into an ongoing om ssion. See Keen,
486 F. Supp. 2d at 492-93.
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The Court disagrees. The “date of the last action” in
this case is the date on which the all eged m srepresentations
about the pension plans were nade. See Ranke, 436 F.3d at 202-
03; Martin, 271 F. App’'x at 260-61. Here, the plaintiff alleges
that the defendants m srepresented that the plaintiff was an
i ndependent contractor who was not entitled to participate in
enpl oyee benefit plans. That occurred on the date that the | CBA
was si gned.

In addition, as to Martin, the Court of Appeals in that
case found that the date of hire was not the appropriate date of
| ast action because when the plaintiffs were hired, independent
contractors were not expressly excluded fromthe definition of
“enpl oyee.” The Court of Appeals used the date of anmendnent as
the date of |ast action because the anmendnents were what
specifically carved out independent contractors as being
ineligible for benefits. Martin, 271 F. App x at 261

Here, it is not the case that there was confusion over
whet her i1 ndependent contractors were excluded fromthe definition
of “enployee” - the ICBA specifically states that the plaintiff
is a “self-enployed i ndependent contractor” who “is not eligible
for, and shall not participate in, any enpl oyee pension, health,
or other fringe benefit plans.” The “carve-out” in this case
occurred, and the breach was thus conpleted, on the date that the

plaintiff signed the ICBA ° For these reasons, even under a Si x-

°® The plaintiff has not alleged any part of a breach of
fiduciary duty that would be “independent of or other than a nere
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year statute of limtations, the plaintiff’s breach of fiduciary

duty claimis untinely.

B. Breach of Fiduciary Duty - Failure to State a daim

The defendants argue that the breach of fiduciary duty
claimshould al so be dism ssed for failure to state a claim
because the plaintiff alleges that the duties he asserts were
owed to himdirectly, rather than to the plan generally. The
defendants cite ERI SA § 502(a)(2), which allows a civil action
for breach of fiduciary duty to be brought under ERI SA § 4009.

See 29 U.S.C. 8§ 1132(a)(2). Section 409 states that any person
who breaches a fiduciary duty “shall be personally |iable to nake
good to such plan any |losses to the plan resulting fromeach such
breach.” 29 U.S.C. § 1109(a).

The defendants argue that, under 8 502(a)(2), a
plaintiff cannot seek to recover benefits allegedly owed to him
in his individual capacity. Such relief is only available, they
argue, through a denial of benefits claim The plaintiff
responds that even if the theories of recovery for denial of
benefits and breach of fiduciary duty are nutually excl usive,
there is no case |aw stating that he cannot pursue both theories

of recovery in the alternative at this stage.

continuation of” what occurred in 1999. See Martin, 271 F. App’ X
at 261. He does not allege, for exanple - not even upon
information and belief - that there were any anendnents to the

pl an that m ght have carved out independent contractors fromthe
definition of “enployee” at a later date, as in the Martin case.
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In Gaden v. Conexant Sys. Inc., 496 F.3d 291 (3d Gr.

2007), the United States Court of Appeals for the Third Grcuit

expl ai ned the difference between breach of fiduciary duty clains
and denial of benefits clains. In that case, the plaintiff sued
the adm nistrator of his fornmer enployer’s 401(k) plan for

al | egedly m smanagi ng pl an assets and thus reducing his share of
benefits. The defendants argued that the plaintiff’s claimwas

not a breach of fiduciary claim but rather, was really a denial
of benefits claim The Court explained that even though the

pl aintiff sought benefits for hinself, it was proper for himto

pursue his claimunder a theory of fiduciary liability:

One of the key differences between 8§ 1132(a) (1) (B)
and (a)(2) is who is a proper defendant. 1In a

§ 1132(a)(1)(B) [denial of benefits] claim the
defendant is the plan itself (or plan

adm nistrators in their official capacities only).
On the other hand, the defendant in a 8§ 1132(a)(2)
[fiduciary liability] claimis a plan fiduciary in
its individual capacity. Under the Conexant plan,
G aden is entitled to the corpus and proceeds of
his prudently invested contributions. W believe
that he could demand a full benefit paynment from
the plan itself under 8 1132(a)(1)(B). He,
however, had good reason for not bringing such an
action. In individual account plans, all of the
plan’s noney is allocable to plan participants.
Using a 8§ 1132(a)(1)(B) suit to force the plan to
use noney already allocated to others’ accounts to
make good on Graden’s | oss would present a host of
difficulties with which few sensible plaintiffs
woul d want to contend. |Indeed, it may be that

ERI SA" s fiduciary obligations prevent plans from
payi ng judgnents out of funds allocable to other
participants, in which case the plan, though
liable, would be judgnent proof. Thus, for nost
plaintiffs the sensible route is to use

§ 1132(a)(2) to get the noney in the first

i nstance froma solvent party |liable to nake good
on the loss, not fromthe plan itself. This does
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not, however, change the underlying nature of

G aden’s claimas one for benefits; it nerely

changes his nechanismfor recovery.
Id. at 301 (citations omtted). Under G aden, the Court sees no
reason why the plaintiff may not bring his clains for breach of
fiduciary and denial of benefits in the alternative, even if his
claim essentially, is one for benefits.

The parties di sagree over the rel evance and effect of

the Suprene Court’s ruling in Larue v. DeWl ff, Boberg &

Associates, Inc., 128 S. C. 1020 (2008). In Larue, a

participant in a “defined contribution plan” alleged that the
pl an adm ni strator breached his fiduciary duty by failing to
follow the plaintiff’s investnment directions and thus depleting
his interest in the plan by approxi mately $150,000. The United
States Court of Appeals for the Fourth Circuit held that ERI SA
8§ 502(a)(2) provides renedies only for entire plans, not for
i ndi viduals. The Suprene Court vacated and remanded, hol ding
that “al though 8 502(a)(2) does not provide a renedy for
i ndividual injuries distinct fromplan injuries, that provision
does authorize recovery for fiduciary breaches that inpair the
val ue of plan assets in a participant’s individual account.” |d.
at 1026.

Even if Larue applies to this case, it does not inpact
t he outcone of the defendants’ nmotion. Under Gaden, it is

appropriate at this stage to allow the plaintiff to pursue his
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theories in the alternative. The Court finds that any other
limtations that Larue m ght inpose are better considered on
summary judgnent. The Court will therefore deny the defendants’
notion to dismss the plaintiff’s breach of fiduciary duty claim

on this basis.

C. Deni al of Benefits - Failure to Join Parties

Finally, the defendants argue that the plaintiff’'s
deni al of benefits claimshould also be dismssed for failure to
join all necessary parties under Rule 19. They argue that the
pl ans thensel ves are necessary defendants for a denial of
benefits claim The plaintiff argues that, at this stage, he
does not know the proper plans to sue and the identities of the
proper plan fiduciaries. Pl.’s Opp. 5.

The defendants state that the plaintiff’s claimthat he
has not |isted the plans because he does not know their
respective identities is “dubious at best” because he attached to

his opposition a formcalled “overvi ew of conpany benefits” that

" As noted by Chief Justice Roberts in his Larue
concurrence, the Supreme Court did not reach the issue of whether
a plaintiff can bring a claimunder both 8§ 502(a)(2) and
§ 502(a)(1)(B), the provision for denial of benefits. 1d. at

027- 28. Cltlng Graden, he noted that the Third Crcuit in
partlcular has dlsagreed” wi th the approach that prevents
plaintiffs fromrecasting what are in essence pl an-derived
benefit clainms that should be brought as clains for denial of
benefits as clains for fiduciary breaches. The defendants cite
post - Larue district court cases fromother circuits hol ding that
plaintiffs nmay not pursue both clainms where one claimis nerely
repetitive of the other. Nonetheless, the lawin the Third
Crcuit, under G aden, suggests otherw se.
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lists the types of benefits available to Delta-T enpl oyees. See
Defs.” Reply 11. Even if the plaintiff is or should be aware of

the identities of the plans, and the plans are necessary parties,
this defect does not alone warrant dism ssal at this stage. To

the extent that the plans are necessary defendants, the Court can
order themto be joined under Rule 19(a)(2). The defendants have
not stated that joinder of the plans would not be feasible. The
Court will deny the defendants’ notion to dismss the plaintiff’'s

deni al of benefits claimunder Rule 12(b)(7) at this tine.

An appropriate Order shall issue separately.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEM BAMEBOSE, Individually : ClVIL ACTION
and on Behal f of Al Ohers )
Simlarly Situated

V.

DELTA-T GROUP, INC., et al. NO. 09- 667

ORDER

AND NOW this 6th day of July, 2009, upon consideration
of the defendants’ Mdtion to Dismss the Plaintiff’'s ERI SA O ai ns
(Docket No. 27), the plaintiff’s opposition, and the defendants’
reply thereto, and followi ng a hearing on the defendants’ notion
on June 23, 2009, for the reasons stated in a nmenorandum of | aw
bearing today’'s date, IT IS HEREBY ORDERED that said notion is
GRANTED. The naned plaintiff’s ERI SA clains are di sm ssed.
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BY THE COURT:

[s/ Mary A. McLaughlin

MARY A. McLAUGHLIN, J.
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